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INTEREST OF AMICI CURIAE1 

 Amici curiae include members of the United 
States House of Representatives and members of the 
legislature of the State of California. 

 Those amici who are members of the California 
State Legislature have a particularly strong interest 
in defending the statute at issue in this case – Section 
354.4 of the California Code of Civil Procedure – 
which was enacted by the California Legislature in 
2000. Amici also have a strong interest in achieving 
the law’s goal of providing access to the California 
courts for California citizens who were victims of the 
Armenian Genocide or their descendants, and who 
have insurance claims arising out of the massacre 
and deportation of Armenians in the Ottoman Empire 
in the early twentieth century. 

 A complete list of amici is set forth in the Appen-
dix. 

---------------------------------  --------------------------------- 
   

 
 1 The parties were notified ten days prior to the due date of 
this brief of the intention to file. The parties have consented to 
the filing of this brief. Consent letters have been submitted to 
the Court, concurrently with the filing of this brief. 
 No counsel for a party authored this brief in whole or in 
part, and no counsel or party made a monetary contribution 
intended to fund the preparation or submission of this brief. No 
person other than amici curiae or their counsel made a mone-
tary contribution to its preparation or submission. 
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SUMMARY OF ARGUMENT 

 The en banc Ninth Circuit ruled that a state 
statute extending the statute of limitations on insur-
ance claims by Armenian Genocide victims and their 
heirs is preempted under the foreign affairs doctrine 
because its “real purpose” impacts foreign affairs. Pet. 
App. 1a-20a. Petitioners explain why this interpreta-
tion is inconsistent with prevailing law on the foreign 
affairs doctrine. We do not repeat those arguments. 
Rather, we provide additional reasons why the Ninth 
Circuit’s test is untenable: state and local govern-
ments, in this increasingly globalized world, are 
compelled to act in ways that touch on foreign affairs, 
even if the legislation that they enact falls within 
areas of traditional state responsibility, like the 
statute in this case. 

 State and local legislators will be unable to pro-
tect their communities’ interests adequately if they 
are forbidden to act in ways that could be construed 
to impact foreign affairs even tangentially. To illus-
trate the potential breadth of the collateral damage 
from the Ninth Circuit’s opinion, we describe a range 
of state and local legislation and initiatives that 
would be imperiled if the test endorsed by the Ninth 
Circuit is left to stand. 

 This case gives the Court an opportunity to 
clarify the appropriate role of states, cities, and 
municipalities in foreign affairs as the United States 
becomes further enmeshed in the global economic 
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and political fabric. We urge the Court to grant 
certiorari. 

---------------------------------  --------------------------------- 
 

ARGUMENT 

A. The Standard Endorsed by the Ninth Cir-
cuit Ignores the Reality of an Increasingly 
Globalized World. 

 The Ninth Circuit’s overly expansive interpreta-
tion of foreign affairs field preemption fails to recog-
nize and comport with two parallel historical trends: 
the maturation and expansion of state governments; 
and increased globalization, which blurs the distinc-
tion between areas of traditional state responsibility 
and foreign affairs. 

 In 1945, 46 state legislatures convened on a part-
time basis, while only four met year-round. Earl H. 
Fry, The Expanding Role of State and Local Govern-
ments in U.S. Foreign Affairs 50 (1998). By 1960, the 
number of state legislatures meeting for the entire 
year rose to 18, and, by 1995, to 43. Id. State legisla-
tures also “have significantly expanded their staffs 
and law-making functions.” Id. For example, “in the 
period between 1975 and 1990, state legislatures 
reviewed an average of 193,000 bills each biennium, 
passing an average of 43,000” pieces of legislation. Id. 

 State and local governments’ expansion has con-
verged with another trend: a globalized world in 
which technological advances in information sharing 
have exponentially increased the mobility and volume 
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of communication, business, and ideas across national 
borders. See Matthew Schaefer, Constraints on State-
Level Foreign Policy: (Re) Justifying, Refining and 
Distinguishing the Dormant Foreign Affairs Doctrine, 
41 Seton Hall L. Rev. 201, 203 (2011). Foreign policy, 
too, has moved beyond traditional military and diplo-
matic issues to include a wide variety of matters 
impacting domestic affairs such as “trade, investment, 
technology and energy transfers, environmental and 
social issues, cultural exchanges, migratory and com-
muting labour, and transfrontier drug traffic and epi-
demics.” Ivo D. Duchacek, Perforated Sovereignties: 
Towards a Typology of New Actors in International 
Relations, in Federalism and International Relations: 
The Role of Subnational Units 1-2 (Hans J. Michel-
mann & Panayotis Soldatos eds., 1990); see also Jack 
L. Goldsmith, Federal Courts, Foreign Affairs, and 
Federalism, 83 Va. L. Rev. 1617, 1670-71 (1997). 

 As global economic and political events more 
directly impact residents at the local level, state and 
local governments also have been increasingly called 
on to become involved in issues that simultaneously 
impact their citizens and the global marketplace. Fry, 
supra, at 99; see also John M. Kline, Managing Inter-
governmental Tensions: Shaping a State and Local 
Role in U.S. Foreign Relations, in Foreign Relations 
and Federal States 105 (Brian Hocking ed., 1993) 
(noting that not since the Republic’s earliest decades 
had states attempted to engage in foreign affairs). The 
resultant “grow[th] [in] state and local involvement in 
issues related to foreign affairs is not an attempt to 
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invade or usurp federal prerogatives but simply [an] 
adaptation . . . to a changing world in which the line 
between national and state or local concerns is much 
less clear than when the Republic was founded.” 
Richard B. Bilder, The Role of States and Cities in 
Foreign Relations, 83 Am. J. Int’l L. 821, 828 (1989).2 

 Globalization has added an increasingly interna-
tional dimension to policy areas that the Court has 
determined to be within traditional state competence. 
See, e.g., Medtronic, Inc. v. Lohr, 518 U.S. 470, 475 
(1996) (“Throughout our history the several states 
have exercised their police powers to protect the 
health and safety of their citizens. Because these are 
‘primarily, and historically, . . . matter[s] of local con-
cern,’ the ‘States traditionally have had great latitude 
under their police powers to legislate as to the pro-
tection of the lives, limbs, health, comfort, and quiet 
of all persons . . . .’ ”) (citations omitted); Volt Info. 
Scis., Inc. v. Bd. of Trs. of Leland Stanford Jr. U., 489 
U.S. 468, 474 (1989) (“the interpretation of private 
contracts is ordinarily a question of state law . . . .”); 
W. & S. Life Ins. Co. v. State Bd. of Equalization of 
Cal., 451 U.S. 648, 653-54 (1981) (holding that in-
surance regulations are an area of traditional state 

 
 2 In 2008, international trade supported 38.4 million, or 
more than one in five, jobs in the U.S. labor force. See Laura M. 
Baughman and Joseph F. Francois, Trade and American Jobs: 
The Impact of Trade on U.S. and State Employment, Business 
Roundtable (July 2010). Accordingly, globalization and enhanced 
local ties with other countries are likely permanent fixtures. 
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responsibility); Sun Oil Co. v. Wortman, 486 U.S. 717, 
728-29 (1988) (identifying statutes of limitations and 
forum selection as areas of traditional state interest); 
Burger King Corp. v. Rudzewicz, 471 U.S. 462, 473 
(1985) (observing that a “State generally has a 
‘manifest interest’ in providing its residents with a 
convenient forum for redressing injuries inflicted by 
out-of-state actors.”). Areas of traditional state re-
sponsibility, such as tort, contract, and property laws, 
have also raised international implications with in-
creasing frequency. See, e.g., M/S Bremen v. Zapata 
Off-Shore Co., 407 U.S. 1 (1972) (enforcement of a 
contract forum selection clause involving international 
trade and maritime disputes); Torres v. S. Peru Copper 
Corp., 113 F.3d 540, 542-43 (5th Cir. 1997) (holding 
that a tort suit against American and foreign corpora-
tions for alleged environmental damage in Peru arises 
under federal common law of foreign relations); Gryn-
berg Prod. Corp. v. British Gas, P.L.C., 817 F. Supp. 
1338, 1355 (E.D. Tex. 1993) (“[s]tate law claims [for 
breach of contract and specific performance under an 
agreement to develop oil fields in Kazakhstan] rais[e] 
issues of international relations [that] implicate 
federal common law . . . .”); see also Goldsmith, supra, 
at 1636. 

 The Ninth Circuit’s decision ignores these reali-
ties, and, as we explain, threatens the viability of a 
wide range of state and local legislation. 
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B. Various State and Local Laws and Initia-
tives Are Under Threat of Being Invalidated 
by the Novel “Real Purpose” Test Endorsed 
by the Ninth Circuit. 

 For several decades, states, cities, and municipal-
ities have passed statutes and undertaken initiatives 
in a variety of areas ranging from the divestment of 
state pension funds to the establishment of perma-
nent trade missions in other countries. All of these 
activities would risk being invalidated if the Ninth 
Circuit’s ruling were allowed to stand. We outline 
some of the statutes and initiatives that may be 
imperiled. 

 
1. Additional Legislation and Pronounce-

ments Related to the Armenian Genocide 
and Other Human Rights Issues3 

 In addition to the California statute at issue in 
this case, numerous other laws, resolutions, and proc-
lamations have been issued by forty state legislatures 
and governors commemorating the Armenian Geno-
cide. See, e.g., Legis. Resolve No. 13, Source SR-20 
(Alaska Apr. 23, 1990); Gubernatorial Proclamation 
(Ark. Mar. 27, 2001); S.J. Res. 23, 2011-12 Reg. Sess. 
(Cal. 2012); S.J. Res. 41, 67th Gen. Assemb., 1st Reg. 
Sess. (Col. 2009); S.B. 395, 91st Leg., 2002 Reg. Sess. 

 
 3 State and local statutes addressing various human rights 
issues have, as their constitutional underpinning, the states’ 
traditional police power to protect “the lives, limbs, health, com-
fort, and quiet of all persons.” Medtronic, 518 U.S. at 475. 
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(Mich. 2002); Gubernatorial Proclamation (Neb. Apr. 
23, 2004); H.R. Res. J4589 (N.Y. 2002); H.R. Res. 172, 
2005 Sess. (Pa. Mar. 28, 2005).4 

 In addition to commemorative statutes, states 
have also passed laws requiring that the Armenian 
Genocide be included in school curricula. See, e.g., 
Cal. Educ. Code § 52740(a)(2) (requiring “provi[sion] 
[of] accurate instructional materials to schools” con-
cerning “[t]he Armenian Genocide”); 104 Ill. L.C.S. 5 
School Code § 27-20.3 (same); R.I. Gen. Laws § 16- 
22-22 (same). In Massachusetts, for example, state 
lawmakers passed a statute directing the State Board 
of Education to “formulate recommendations on 
curricular materials on genocide” which “may include 
. . . the Armenian genocide.” 1988 Mass. Acts 1318. 
Not only was the statute implemented by the Board, 
which issued a curricular guide that included the 
Armenian Genocide as a topic of study, but it was also 
upheld by the First Circuit. Griswold v. Driscoll, 616 
F.3d 53 (1st Cir. 2010) (Souter, J.). 

 
 4 The executive branch has never objected to these state 
laws and resolutions. In fact, as President Barack Obama noted 
this year in his annual statement on Armenian Remembrance 
Day, he “join[s] millions who [reflect on the unspeakable suffer-
ing that took place 97 years ago] across the globe and here in 
America, where it is solemnly commemorated by our states, 
institutions, communities, and families.” White House Office of 
the Press Secretary, Statement by the President on Armenian 
Remembrance Day (April 24, 2012), available at http://www. 
whitehouse.gov/the-press-office/2012/04/24/statement-president- 
armenian-remembrance-day (emphasis added). 
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 Various state governments have also authorized 
their courts to determine whether an individual 
suffered persecution abroad before they may be en-
titled to receive benefits. See, e.g., Cal. Educ. Code 
§ 76141(c)(1) (exempting any student who “is a victim 
of persecution . . . in the country in which the student 
is a citizen” from nonresident community college tui-
tion fees); Or. Rev. Stat. § 418.925 (defining “refugee 
child” as “a person under 18 years of age who . . . is 
unwilling or unable to return to the person’s country 
because of persecution” for purposes of home removal); 
Ariz. Rev. Stat. § 43-1030 (granting tax deductions to 
victims of “persecution . . . by Nazi Germany or any 
other Axis regime for racial, religious or political rea-
sons before, during or immediately after World War 
II.”); Iowa Code § 217.39 (same); R.S. Mo. § 143.127 
(authorizing a tax exclusion for victims of Nazi perse-
cution); N.Y. C.L.S. Tax § 13 (allowing exemptions for 
reparations paid to victims of “persecution by the 
Nazi Regime . . . .”). Some city governments have also 
recognized, in accord with the decisions of interna-
tional human rights bodies, that domestic violence 
raises human rights concerns. See, e.g., Miami-Dade 
Bd. of County Comm’rs, Res. No. 121380, July 17, 
2012 (expressing “intent to join world leaders and 
leaders within the United States in recognition of 
domestic violence as a human rights concern” and 
freedom from domestic violence as a “fundamental 
human right . . . .”); Cincinnati City Council, Res. No. 
47-2011, October 5, 2011 (same). 
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 Longstanding state legislation is also aimed at 
blocking trade and business with countries that have 
poor human rights records. In the 1970s, well before 
Congressional action to similar effect, Illinois, New 
York, California, Ohio, and other state governments 
forbade companies that did business with them from 
complying with the Arab League’s boycott of Israel. 
See John M. Kline, State Government Influence in 
U.S. International Economic Policy 187-94 (1983). In 
the 1980s, in protest of the South African apartheid 
regime and belated federal action towards it, state 
and local governments passed legislation prohibiting 
the purchase of South African goods, and requiring 
divestiture of public pension-fund holdings in com-
panies doing business with South Africa. See David 
D. Caron, The Structure and Pathologies of Local 
Selective Procurement Ordinances: A Study of the 
Apartheid-Era South Africa Ordinances, 21 Berkeley 
J. Int’l L. 159 (2003). The San Francisco Board of 
Supervisors alone “ordered that $337 million in city 
pension funds be divested from businesses operating 
in South Africa in the pre-Mandela period and barred 
these businesses from bidding on municipal contracts 
worth more than $5,000.” Fry, supra, at 98. Even 
though these apartheid divestment statutes touched 
on a foreign policy determination, and even though 
Zschernig v. Miller, 389 U.S. 429 (1968), had been 
decided two decades earlier, Congressional leaders re-
peatedly stated that they had “no intention of pre-
empting state divestment laws,” and that any federal 
“legislation will not preempt the kind of state and local 
action against apartheid that has occurred throughout 
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this country.” Gerald Warburg, Divestiture Will Sur-
vive: Claims That Congress Silences States on S. 
Africa Are Wrong, L.A. Times, Sept. 12, 1986, avail-
able at http://articles.latimes.com/1986-09-12/local/me- 
11776_1_south-africa-issue. 

 States and cities passed similarly uncontested 
divestment laws and sanctions in the 1990s focusing 
on conditions of the Catholic minority in Northern 
Ireland, while others directed their attention to 
Nigeria, Cuba, Indonesia, and Switzerland. See, 
e.g., N.Y. A.D.C. § 6-115.1 (listing nine requirements, 
such as “ban[ning] provocative religious or political 
emblems from the workplace” and “establish[ing] pro-
cedures to . . . actively recruit employees from under-
represented religious groups,” to which employers 
doing businesses in Northern Ireland must adhere 
or risk losing a contract); see also Jeanne J. Grim-
mett, State and Local Economic Sanctions: Constitu-
tional Issues (Congressional Research Service Report 
for Congress), at 1 (June 27, 2012), available at http:// 
www.fas.org/sgp/crs/misc/RL33948.pdf; Fry, supra, at 
95. 

 More recently, growing citizen concern over geno-
cide in the Darfur region of Sudan and countries that 
sponsor terrorism have prompted state legislatures to 
opt for divestment legislation targeting companies 
doing business in those regions. Beginning in 2005, 
California and Illinois led some twenty states in 
enacting legislation requiring divestment of various 
public funds of holdings in companies doing business 
in Sudan and Iran. See, e.g., Cal. Educ. Code § 92037 
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(indemnifying employees of the University of Califor-
nia for costs “sustain[ed] by reason of any decision of 
the regents not to invest in firms involved in business 
in Sudan . . . .”); Cal. Gov’t Code § 7513.6 (prohibiting 
“invest[ing] public employee retirement funds in a 
company with business operations in Sudan . . . .”); 15 
Ill. L.C.S. 520 § 22.5 (prohibiting the State Treasurer 
from depositing any funds or transacting any busi-
ness with any financial institutions doing business 
with Sudan); see also National Conference of State 
Legislatures Labor and Economic Development Com-
mittee, State Divestment Legislation: Enacted Laws, 
available at http://www.ncsl.org/issues-research/labor/ 
state-divestiture-enacted-laws-legislation.aspx#enacted 
(last visited July 01, 2012).5 

 The Ninth Circuit’s “real purpose” test would 
likely invalidate these last three decades of state di-
vestment statutes, and further detract from a precise 
understanding and application of foreign affairs field 
preemption. 

   

 
 5 Although a lower federal court partially invalidated the 
Illinois divestment statute in 2007, NFTC v. Giannoulias, 523 
F. Supp. 2d 731 (N.D. Ill. 2007), Congress subsequently autho-
rized state and local divestment measures related to Sudan in 
response to the Illinois district court decision. Sudan Accounta-
bility and Divestment Act of 2007, Pub. L. No. 110-174, 121 Stat. 
2516 (2007). 
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2. Regulations and Initiatives Related to 
Foreign Investment and Trade 

 The Ninth Circuit’s ruling also casts doubt on the 
gamut of state and local initiatives geared towards 
foreign investment, trade, and economic development. 
These statutes are deeply rooted in the traditional 
state interests of banking and insurance regulation, 
the enforcement and interpretation of private con-
tracts, and the protection of the citizenry. 

 Trade missions and representations abroad have 
been especially popular mechanisms for state and 
local governments to attract foreign investment, find 
export markets for goods produced by their residents, 
and establish favorable trade relations with other 
countries independent of federal involvement. See, 
e.g., Ohio representatives lead economic trade mission 
to Turkey, Highland County Press, Dec. 20, 2011, 
available at http://www.highlandcountypress.com/ 
main.asp?Search=1&ArticleID=11004&SectionID=2& 
SubSectionID=73&S=1 (Ohio representatives “led a 
trade mission to Turkey with the goal of exporting 
more Ohio products and to encourage economic growth 
in Ohio.”); Tim Logan, Gov. Nixon leading trade trip 
to China, St. Louis Post-Dispatch, July 19, 2011, 
available at http://www.stltoday.com/business/local/ 
article_93abcdaa-b254-11e0-befa-0019bb30f31a.html 
(Missouri governor led trip to China to discuss financ-
ing a Chinese cargo hub at Lambert St. Louis Inter-
national Airport). While only four states had overseas 
trade offices in 1970, some 40 states had 162 such 
offices in 1994 and 228 in 2002. Fry, supra, at 68; 
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Andrew J. Cassey, The Location of U.S. States’ Over-
seas Office, Washington State School of Economic Sci-
ences Working Paper Series 2009-10 at 7 (May 2009). 

 In the late 1970s, for example, Idaho sponsored 
trade missions to and hosted similar missions from 
Libya to negotiate wheat exports even though the 
federal government opposed the regime of Muammar 
Qaddafi. Aide confirms Libyan gift to McClure, Spo-
kane Daily Chronicle at 26, July 29, 1980, available 
at http://news.google.com/newspapers?nid=1338&dat= 
19800728&id=EnVhAAAAIBAJ&sjid=P_kDAAAAIBAJ 
&pg=7062,3714628; Fry, supra, at 92. Moreover, in 
1979, the same year that the federal government offi-
cially severed diplomatic relations with the Republic 
of China (Taiwan) in favor of the mainland People’s 
Republic of China, Arkansas Governor Bill Clinton 
made the first of four trips to Taiwan to discuss trade 
and investment relations. Fry, supra, at 96. The visits 
between Taiwanese officials and state governors have 
been reciprocal as well. In 2010, having already 
visited Taiwan, then-Governor Brad Henry of Okla-
homa celebrated 30 years of close ties with the diplo-
matically unrecognized island nation at a ceremony 
in Oklahoma City with Taiwanese Governor Jung-Tzer 
Lin where the two leaders signed various agreements 
for deeper cultural and economic development. Patrick 
B. McGuigan, Taiwan-Oklahoma trade relationship 
strengthens despite world fiscal turmoil, CapitolBeatOK, 
May 20, 2012, available at http://capitolbeatok.com/ 
reports/taiwan-oklahoma-trade-relationship-strengthens- 
despite-world-fiscal-turmoil. 



15 

 Under the Ninth Circuit’s misguided rationale, 
these state trade missions and gubernatorial visits 
would be invalidated, although the federal govern-
ment has not formally objected to them, and has even 
supported their activities in some instances through 
the U.S. Commercial Service. See U.S. Department 
of Commerce International Trade Administration, 
U.S. Commercial Service, http://www.trade.gov/cs/ 
(last visited July 02, 2012). 

 Through the National Association of Insurance 
Commissioners (NAIC), which acts on behalf of the 
chief insurance regulatory officers of the 50 States, 
the District of Columbia, and the U.S. territories, 
state governments also facilitate economic policies 
related to insurance regulation, an identified area of 
traditional state interest. W. & S. Life Ins. Co., 451 
U.S. at 653-54. Specifically, the NAIC has entered 
into numerous memoranda of understanding (MOUs) 
with foreign countries to ensure the performance of 
insurance regulatory functions under the respective 
laws, regulations, and requirements of both the 
foreign country and the fifty States. For example, the 
NAIC MOUs with Vietnam, Russia, South Korea, and 
Brazil provide frameworks for cooperation and ex-
change of information and technical assistance in 
order to maintain efficient, fair, safe, and stable in-
surance markets. See, e.g., National Association of 
Insurance Commissioners, Memorandum of Under-
standing Between the Vietnam Ministry of Finance & 
the National Association of Insurance Commissioners, 
at 2-3 (2003), available at http://www.naic.org/documents/ 
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cipr_international_mou_vietnam.pdf (MOU with Viet-
nam); Memorandum of Understanding between the 
Federal Service for Insurance Supervision (FSIS) and 
the National Association of Insurance Commissioners 
(NAIC), at 2 (2006), available at http://www.naic.org/ 
documents/cipr_international_mou_russia.pdf (MOU with 
Russia). Although the MOUs facilitate an efficient 
insurance market between states and the rest of the 
world, these NAIC insurance regulation activities, 
under the Ninth Circuit’s “real purpose” analysis, 
may well be invalidated for their impact on foreign 
relations. 

 
3. Ordinances and Agreements Related to 

Diplomatic and Cultural Exchange and 
International Environmental Policy 

 In addition to legislation pertaining to human 
rights and economic policy, state and local govern-
ments have acted for decades in the areas of diplo-
matic and cultural exchange. These initiatives, too, 
would risk being preempted under the Ninth Circuit’s 
ruling. 

 Sister-city and sister-state programs are some of 
the most well-known initiatives designed to forge offi-
cial and lasting ties between subnational American 
governments and other countries. In the late 1980s, 
830 American cities and municipalities had estab-
lished sister-city relationships with over 1,270 cities 
in 90 other countries—figures that have only grown 
through the present. Bilder, supra, at 882. See, e.g., 
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Des Moines, Iowa, Code of Ordinances § 2-1118 
(establishing the “powers and duties of the sister 
cities commission . . . to . . . [p]lan, develop, and carry 
out mutual economic and cultural activities with 
officials and citizens of Saint Etienne, France; Nau-
calpan, Mexico; Kofu, Japan; Shijiazhuang, China; 
Stavropol, Krai, Russia; and other cities and foreign 
visitors.”); Alexandria, Virginia Code of Ordinances 
§ 1-2-1 (“[t]he cities of Dundee, Scotland, Helsingborg, 
Sweden, Caen, France and Gyumri, Armenia” are 
adopted and established as sister cities to Alexandria, 
Virginia.”); Seattle Mun. Code § 1.24.020 (establish-
ing Tashkent, Uzbekistan, then a part of the Soviet 
Union, as a sister city of Seattle, Washington). Often 
intended to enhance cultural and economic ties of pri-
vate actors in the sister communities, sister-city and 
sister-state relationships can also have deeper foreign 
policy implications. See Jennifer M. Lee, A Match 
Made in Heaven or a Pair of Star-Crossed Lovers? 
Assessing Dormant-Foreign-Commerce-Clause Limita-
tions on the Wisconsin-China Relationship, 2009 Wisc. 
L. Rev. 733, 762 (2009); Fry, supra, at 90 (observing 
that “sister state and sister cities linkages have been 
established for historical reasons, reflecting ethnic 
composition of various states and cities”). 

 Working Capital for Community Needs (WCCN), 
for example, spurred the city government in Madison, 
Wisconsin to establish one of many sister-city pro-
grams centered on women’s rights and other human 
rights policies in municipalities around Managua, Nic-
aragua, despite the Reagan administration’s official 
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opposition of the Sandinista regime in Nicaragua, 
and objection from Managua Mayor Arnoldo Aleman, 
who also opposed the Sandinistas. Clare Weber, 
Visions of Solidarity: U.S. Peace Activists in Nicara-
gua from War to Women’s Activism and Globalization 
87 (2006); Fry, supra, at 90. More recently, New York 
and Los Angeles became members of the Mega-Cities 
Project (MCP), an international organization of the 
world’s metropolises dedicated to sharing innovative 
solutions to the problems that their cities face in 
common, ranging from the environment to inner-city 
poverty. See Mega-Cities Project, http://www.megacities 
project.org/ (last visited July 09, 2012). The MCP, and 
the international forum that it has created for city 
governments, is further evidence that the modern 
conception of foreign affairs has dramatically changed 
to include matters within the traditional purview of 
states and local entities. 

 Several sister-state and other diplomatic relation-
ships have also served as vehicles to influence inter-
national environmental policy. In 1982, at a time 
when the federal government was passive in address-
ing various environmental issues, New York hosted 
officials from 20 other states and five Canadian 
provinces to address the growing problem of acid 
rain. These efforts, which resulted in several Memo-
randa of Understanding between New York, Quebec, 
and Ontario, and the grassroots pressure that they 
created, led Washington into bilateral negotiations 
with Ottawa to address the problem of acid rain and 
influenced Congress to enact similar environmental 
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legislation. See Nancy Paige Smith, Transboundary 
Relations and Acid Rain: New York’s Memoranda of 
Understanding with Quebec and Ontario, 5 J. Border-
lands Stud. 111 (1990); Fry, supra, at 90. 

 Beginning in the early 2000s, the federal govern-
ment’s failure to adopt the Kyoto Protocols or enact 
its own vigorous environmental regime prompted state 
and local governments to act themselves. In 2005, 
1,054 mayors endorsed an agreement in an effort to 
“meet or exceed Kyoto Protocol targets” as well as urge 
Congress to adopt the international environmental 
treaty. U.S. Mayors Climate Protection Agreement, 
73rd Annual U.S. Conference of Mayors (Chicago 
2005), available at http://www.usmayors.org/climate 
protection/documents/mcpAgreement.pdf (setting goals 
to “[i]nventory global warming emissions in City oper-
ations and in the community, set reduction targets 
and create an action plan” among others); see also 
Note, Foreign Affairs Preemption and State Regula-
tion of Greenhouse Gas Emissions, 119 Harv. L. Rev. 
1877 (2006); Judith Resnik, Foreign as Domestic 
Affairs: Rethinking Horizontal Federalism and For-
eign Affairs Preemption in Light of Translocal Inter-
nationalism, 57 Emory L. J. 31, 62 (2007). 

 Moreover, in 2006, after talks with President 
George W. Bush failed to produce an agreement on 
addressing global warming, Prime Minister of the 
United Kingdom (U.K.) Tony Blair entered into a 
bilateral agreement on climate change with Governor 
of California Arnold Schwarzenegger under which both 
California and the U.K. would “commit to an exchange 
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of delegations” to “share best practices on emissions 
trading and lessons learned in Europe,” collaborate on 
technical research, and “promote low carbon technol-
ogies.” Duncan Hollis, When is an Agreement Not an 
Agreement? The Blair-Schwarzenegger Global Warming 
Pact, Opinio Juris, Aug. 2, 2006, http://opiniojuris. 
org/2006/08/02/when-is-an-agreement-not-an-agreement- 
the-blair-schwarzenegger-global-warming-pact/ (citing 
United Kingdom and California Announcement on 
Climate Change and Clean Energy Cooperation, July 
30, 2006); Patrick Wintour, Blair signs climate pact 
with Schwarzenegger, The Guardian, July 31, 2006, 
http://www.guardian.co.uk/environment/2006/aug/01/ 
greenpolitics.usnews. Governor Schwarzenegger pro-
claimed that “California will not wait for our federal 
government to take strong action on global warming 
. . . and has a responsibility and a profound role to 
play to protect not only our environment, but to be a 
world leader on this issue as well.” Cross-Atlantic 
clean-energy pact, N.Y. Times, Aug. 1, 2006, available 
at http://www.nytimes.com/2006/08/01/business/world 
business/01iht-greenhouse.2352912.html. The White 
House Council on Environmental Quality reportedly 
accepted the agreement post hoc as a “wonderful 
amplification” of previous talks between President 
Bush and Prime Minister Blair. Hollis, supra. 

 State and city governments, therefore, have long 
used sister-city and sister-state programs and other 
diplomatic relationships to enhance cultural ties as 
well as to implement policies in areas such as inter-
national women’s rights and global warming. Under 
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the Ninth Circuit’s rationale, these local initiatives 
could be invalidated due to a perceived interference 
with a “field” of foreign affairs reserved for the federal 
government, even when there is no apparent conflict 
with a federal policy, the federal government does not 
oppose these initiatives, and the federal government 
later even endorses or emulates them. 

---------------------------------  --------------------------------- 
 

CONCLUSION 

 For the foregoing reasons, amici respectfully re-
quest that the Court grant certiorari in this case. 
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APPENDIX 

Description of Amici Curiae 

 Members of the U.S. Congress who join this brief 
as amici curiae are Representative Jackie Speier 
(Cal. 12th District); Representative Anna Eshoo 
(Cal. 14th District); Representative Brad Sherman 
(Cal. 27th District); Representative Howard Berman 
(Cal. 28th District); Representative Adam Schiff 
(Cal. 29th District); Representative Ed Royce (Cal. 
40th District); Representative Frank Pallone (N.J. 
6th District); and Representative David Cicilline 
(R.I. 1st District). Members of the legislature of 
the State of California who join this brief as amici 
curiae are Senate President pro Tempore Darrell 
Steinberg, Majority Leader of the Assembly 
Charles Calderon; Senator Kevin de León; As-
sembly Member Katcho Achadjian; and Assem-
bly Member Anthony Portantino. 

 Several of the amici have a longstanding en-
gagement with this issue. U.S. Representative Jackie 
Speier, while serving as a California State Senator, 
introduced S.B. 1915, 1999-2000 Reg. Sess. (Sept. 20, 
2000), codified as Section 354.4, the law at issue 
before the Court. In addition, then-Senator Speier 
introduced S.B. 1524, 2005-06 Reg. Sess. (Sept. 25, 
2006), a bill that extended the statute of limitations 
for claims dealing with the looted assets of the vic-
tims of the Armenian Genocide. Representative 
Speier has a strong interest in upholding the consti-
tutionality of the law that she introduced. 
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 Assembly Member Katcho Achadjian co-sponsored 
Assemb. B. 173, 2011-12 Reg. Sess. (July 8, 2011), 
which further extended the statute of limitations for 
insurance claims covered under Section 354.4 until 
December 31, 2016, and is interested in ensuring its 
continuing validity. Assembly Majority Leader Charles 
Calderon and Senator Kevin de León shepherded 
Assemb. B. 173 through the California State Legisla-
ture as members of its leadership, and voted in favor 
of the law. Assembly Member Anthony Portantino 
also voted in favor of Assemb. B. 173, and is similarly 
interested in the Court’s decision in this case. In ad-
dition, Assembly Member Portantino has a strong 
interest in ensuring the continuing validity of Section 
354.4 and Assemb. B. 173 because they directly affect 
the sizeable Armenian-American community that re-
sides within his district. Senate President pro Tempore 
Darrell Steinberg also has a strong interest in safe-
guarding the constitutionality of a state law that 
protects the rights of Armenian-Americans and is a 
valid exercise of state authority. 

 As members of the U.S. Congress from California, 
Representatives Howard Berman, Anna Eshoo, Ed 
Royce, Adam Schiff, and Brad Sherman have a strong 
interest in safeguarding the constitutionality of a 
California state law that protects the rights of Cali-
fornia’s Armenian-American community. As members 
of the U.S. Congress, Representatives David Cicilline 
and Frank Pallone also have a strong interest in 
safeguarding the constitutionality of a state law that 
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protects the rights of Armenian-Americans and is a 
valid exercise of state authority. 

 


